Document: Proposed Rule, Register Page Number: 26 IR 531
Sour ce: November 1, 2002, Indiana Register, Volume 26, Number 2
Disclaimer: This document was created from the files used to produce the official CD-ROM Indiana Register .
However, this document is unofficial.

TITLE 760 DEPARTMENT OF INSURANCE

Proposed Rule
LSA Document #02-137

DIGEST

Adds 760 IAC 1-68 regarding requirements for a multiple employer welfare arrangement to obtain a certificate of
registration, including reinsurance requirements, reserve levels, deposits, financial reporting, fidelity bonds, and
operation of amultiple employer welfare arrangement, and to otherwise implement 1C 27-1-34. Effective 30 days after
filing with the secretary of state.

760 1AC 1-68
SECTION 1. 760 IAC 1-68 ISADDED TO READ AS FOLLOWS:
Rule 68. Multiple Employer Welfare Arrangements

760 IAC 1-68-1 Definitions
Authority: 1C 27-1-34-9
Affected: 1C 27-1-34-1

Sec. 1. Thefollowing definitions apply throughout thisrule:
(1) “Commissioner” meansthe commissioner of the Indiana department of insurance.
(2) “Creditable coverage’” has the meaning set forth in the federal Health Insurance Portability and
Accountability Act of 1996 (26 U.S.C. 9801(c)(1)).
(3) “Department” meansthe Indiana department of insurance.
(4)“Fund balance” meansthetotal assetsin excessof total liabilities, except that assetspledged to securedebts
not reflected on thebooksof themultipleemployer welfar earrangement arenot included in thefund balance.
Theterm includes other contributed capital, retained earnings, and subordinated debt.
(5) “Health benefit plan” means any plan that provides benefitsfor health care services. The term does not
include the following:
(A) Accident-only or disability incomeinsurance or a combination of accident-only and disability income
insurance.
(B) Credit only insurance.
(C) Disability insurance.
(D) Coveragefor a specified disease or illness.
(E) Medicare supplement policies.
(F) Long term car e cover age.
(G) Workers' compensation insurance.
(H) A jointly managed trust authorized under 29 U.S.C. 141 et seg. with a plan of benefits for employees
negotiated in a collective bargaining agreement governing wages, hours, and working conditions of the
employees as authorized under 29 U.S.C. 157.
(1) Hospital indemnity or fixed indemnity insurance.
(J) Reinsurance contract issued on a stop-loss, quota-share, or similar basis.
(K) Short term major medical contracts.
(L) Liability insurance.
(6) “Multiple employer welfare arrangement” or “MEWA” hasthe meaning set forth in IC 27-1-34-1.
(7) " Participant criteria” meansany criteriaor rulesestablished by an employer to determinethe employees



who areé€ligiblefor enrollment, including continued enrollment, under the terms of a health benefit plan.
(8) “ Participation agreement” meansthe document pur suant to which an employer undertakesand agreesto
fulfill obligations asa member of the MEWA.
(9) “Qualified actuary” meansan actuary whoisnot an employee of the M EWA and isafellow of the Society
of Actuaries, amember of the American Academy of Actuaries, or an enrolled actuary under the Employee
Retirement Income Security Act of 1974 (29 U.S.C. 1001, et seq.).
(10) “Qualified financial institution” means an institution that isorganized, or in the case of a United States
branch or agency office of aforeign banking organization islicensed, under thelaws of the United States or
any state, and hasbeen granted authority to operatewith fiduciary powersand isregulated, supervised, and
examined by federal or state authorities having regulatory authority over banksand trust companies.
(Department of Insurance; 760 IAC 1-68-1)

760 IAC 1-68-2 Certificate of registration
Authority: 1C 27-1-34-9
Affected: IC 4-21.5-5; |C 27-1-25; |C 27-1-34

Sec. 2. (a) AMEWA may not engagein businessin Indianawithout fir st obtaining a certificateof registration
from the department.

(b) Toobtain acertificate of registration aM EWA shall submit an application for acertificateof registration.
The application shall be on a form prescribed by the department. The application shall be completed and
submitted along with the following information:

(1) Copiesof all articles, bylaws, agreements, trusts, or other documentsdescribingtherightsand obligations
of employers, employees, and beneficiaries.

(2) Current financial statementsof the M EW A and a pr oj ection of theassets, liabilities, income, and expenses
of the MEWA for the next twelve (12) months.
(3) Proof of afidelity bond, which shall protect against acts of fraud or dishonesty in servicingthe MEWA,
covering each person responsible for servicingthe MEWA in an amount equal to:

(A) the greater of ten percent (10%) of the premiums and contributionsreceived by the MEWA; or

(B) ten percent (10%) of the benefits paid;
duringthepreceding calendar year, with aminimum of ten thousand dollar s($10,000) and a maximum of five
hundred thousand dollars ($500,000). No additional bond shall be required of a third party administrator
licensed under 1C 27-1-25.
(4) A business plan for the MEWA,, including the proposed marketing and sales plan and documents.
(5) An opinion from a qualified actuary satisfactory to the commissioner showing that the MEWA will be
operated in accordance with sound actuarial principles.
(6) A certification by the applicant that the MEWA isin compliance with all applicable provisions of the
Employee Retirement Income Security Act of 1974 (29 U.S.C. Section 1001 et seq.) or that the applicant is
exempt from the Employee Retirement Income Security Act of 1974 including the basis for the asserted
exemption.
(7) Copies of the plan documents and agreements with service providers.
(8) A statement of the costs of cover agetobecharged, including an itemization of amountsfor administration,
reserves, and other expenses associated with operation of the MEWA.
(9) Names and addr esses of the following:

(A) The association or group of employers sponsoring the MEWA.

(B) The members of the board of trustees or directors, asapplicable, of the MEWA.

(C) If not an association, at least two (2) employers.
(10) The application feerequired by section 16 of thisrule.

(c) Thecommissioner shall examinetheapplication and documentssubmitted by theapplicant and shall have
the power to conduct any investigation the commissioner may deem necessary and to examine under oath any
personsinterested in or connected with theM EWA. Thecommissioner may request any additional information



that he or she deems relevant to the application. A certificate of registration will not be issued until the
commissioner approvesthe MEWA'’s application.

(d) To meet the requirementsfor approval of an application for a certificate of registration,a MEWA must
meet all of the following conditions.
(1) Theemployersin the MEWA must be member s of an association or group of two (2) or mor e businesses
in thesametradeor industry, including closely related businessesthat provide support, services, or supplies
primarily to that trade or industry. If an association, the association must:
(A) beengaged in substantial activity for itsmember sother than sponsor ship of an employeewelfar ebenefit
plan; and
(B) have been in existence for a period of not less than two (2) years prior to engaging in any activities
relating to the provision of employee health benefitsto its members.
(2) The MEWA must be controlled and sponsored directly by participating employers or participating
employees, or both. The MEWA must be operated pursuant to a trust agreement by a board of trusteesthat
hascompletefiscal control over thearrangement and that isresponsiblefor all operationsof theMEWA. The
trusteesmust beowners, partners, officers, directors, or employeesof employersintheMEWA. Thetrustees
must be equitably divided through the participating employers, no one (1) employer may be represented by
amajority of theboard.
(3) Theassociation or MEWA must be a not-for-profit organization.
(4) Coverageunder the MEWA must not be offered to personsor groupsother than participating employersand,
in the event of an association the sponsoring association.
(5) The MEWA must have within its own organization adequate facilities and competent personnel, as
determined by the commissioner, to service the employee benefit plan or must have contracted with a third
party administrator holding a certificate of registration under 1C 27-1-25.
(6) The MEWA must have applications from not less than two (2) employers and plan to provide similar
benefits for not less than two hundred (200) participating employees. The annual gross premiums of or
contributionsto the plan must not be lessthan:
(A) twenty thousand dollars ($20,000) for a plan that provides only vision benefits;
(B) seventy-five thousand dollars ($75,000) for a plan that provides only dental benefits; and
(C) two hundred thousand dollar s ($200,000) for all other plans.
(7) The MEWA must possess a written commitment, binder, or policy for stop-lossinsurance issued by an
insurer authorized to do businessin this state providing:
(A) not lessthan sixty (60) days' noticetothecommissioner of any cancellation or nonrenewal of cover age; and
(B) both specific and aggr egate coveragewith an aggr egater etention of no morethan one hundred twenty-
five percent (125%) of theamount of expected claimsfor thenext plan year and a specificretention amount
annually determined by the actuarial report required by section 8 of thisrule.
Both the specific and the aggr egate coverage must requireall claimsto be submitted within ninety (90) days
after theclaim isincurred and provide a twelve (12) month claimsincurred period and a fifteen (15) month
paid claims period for each policy year.
(8) Thecontributionsmust be set to fund at least one hundred per cent (100% ) of theaggr egater etention plus
all other costs of the MEWA.
(9) The MEWA must establish a procedur e acceptable to the commissioner for:
(A) handling claimsfor benefitsin the event of dissolution of the MEWA; and
(B) theroutine handling of claims.
(10) The MEWA must obtain therequired bond.
(11) The MEWA must be operated in accordance with sound actuarial principles.
(12) All funds of the MEWA must be held in trust in the name of the MEWA in a qualified financial
institution.
(13) TheM EWA ' sparticipation application and participation agreement must contain thelanguagerequired
by section 14 of thisrule.

(e) A denial of an application shall:
(1) bein writing;
(2) specify thereasonsfor denial; and



(3) provide notice of the applicant’sright to request a hearing.
Anyrequest for ahearing shall besubmitted within thirty (30) daysof receipt of thedepartment’sdenial. A final
order of the commissioner isafinal order subject to judicial review pursuant to | C 4-21.5-5.

(f) A MEWA in existence on January 1, 2003, shall do the following:
(1) Filenoticewith thecommissioner by March 1, 2003, of itsintent to apply for an initial certificateof registration.
(2) Filefor itsinitial certificate of registration by June 1, 2003.
The MEWA may continue to conduct business until the certificate of registration isgranted or denied by the
commissioner. (Department of Insurance; 760 |1AC 1-68-2)

760 | AC 1-68-3 Eligibility
Authority: 1C 27-1-34-9
Affected: IC 27-1-34

Sec. 3. A MEWA may only provide benefitsto active or retired owner, officers, director, or employees of or
partnersin participating employers, or the dependents of such persons, except as otherwise limited by the
Employee Retirement Income Security Act of 1874 (29 U.S.C. 1001 et seq.). (Department of Insurance; 760 |AC
1-68-3)

760 IAC 1-68-4 Coveragerequirements
Authority: 1C 27-1-34-9
Affected: |C 25-22.5; |C 25-29; IC 27-1-34

Sec. 4. (a) A MEWA may refuse to provide coverage to an employer employing fifty (50) or more employeesin
accordancewith the MEWA'sunderwriting standardsand criteria.

(b) A MEWA must provide coverageto any employer that meetsthe participating employer criteriaand who
employstwo (2) to fifty (50) employees.

(c) Uponissuanceof cover agetoany employer, each M EWA shall providecover agetotheemployeeswhomeet
theparticipation criteriaestablished by theter msof the plan document without regard to an individual’ shealth
statusrelated factors. The participation criteria may not be based on health statusfactors.

(d) The MEWA shall accept or reject theentiregroup of individualswho meet the participation criteria and
who choose coverage. The MEWA may exclude only those individuals who have declined coverage. Denial by
a MEWA of an application for coverage from an employer must be in writing and must state the reason or
reasonsfor the denial.

(e) TheMEWA shall obtain awritten waiver for each employeewho meetsthe participation criteriaand who
declines coverage under the MEWA. Thewaiver must ensurethat the employee wasnot induced or pressured
into declining cover age because of the employee's or a dependent’s health status.

(f) A MEWA may not provide coverageto an employer or the employeesof an employer if the MEWA or an
agent for the MEWA knows that the employer has induced or pressured an employee who meets the
participation criteria or a dependent of the employee to decline coverage because of that individual’s health
status.

(99 A MEWA may require an employer to meet minimum contribution or participation requirementsasa
condition of issuance and renewal in accordance with the terms of the MEWA'’s plan document. Those
requirements shall be:

(1) stated in the plan document; and

(2) applied uniformly to each employer offered or issued coverage by the MEWA.

(h) Theinitial enrollment period for employees meeting the participation criteriamust be at least thirty-one
(31) days, with a thirty-one (31) day annual open enroliment period. If dependent coverage is offered, the



dependent’s open enrollment must also comply with these time periods.

(i) A MEWA may establish a waiting period during which a new employee is not digible for coverage in
accor dance with the plan document.

(i) A MEWA'’s plan document may not, by use of arider or amendment applicable to a specific individual,
limit or exclude coverage by type of illness, treatment, medical condition, or accident, except for preexisting
conditions as follows:

(1) A preexisting condition provision in a MEWA may not apply to an expense incurred on or after the

expiration of the twelve (12) months following the initial effective date of coverage of the participating

employeeor dependent. However, thistimeperiod may be extended to eighteen (18) monthsfor alateenrollee

asdefined in the federal Health Insurance Portability and Accountability Act of 1996.

(2) A preexisting condition provision in aMEWA plan document may not apply to coveragefor a disease or

condition other than a disease or condition for which medical advice, diagnosis, care, or treatment was

recommended or received during the six (6) months beforetheearlier of the:
(A) effective date of coverage; or
(B) first day of the waiting period.

(3) A MEWA shall not treat geneticinfor mation asa preexisting condition in the absence of adiagnosisof the

condition related to the infor mation.

(4) A MEWA shall not treat a pregnancy as a preexisting condition.

(5) A preexisting condition provisionina MEWA's plan document may not apply to an individual who was

continuously covered for a period of twelve (12) monthsunder creditable coveragethat wasin effect uptoa

date not morethan sixty-three (63) days befor e the effective date of coverage under the health benefit plan,
excluding any waiting period.

(6) In determining whether a preexisting condition provision appliesto an individual covered by aMEWA's

plan document, the MEWA shall credit the time the individual was covered under previous creditable

coverage if the previous coverage was in effect at any time during the twelve (12) months preceding the
effectivedate of coverageunder the MEWA. If the previous cover agewasissued under a health benefit plan,
any waiting period shall also be credited to the preexisting condition provision period.

(7) This section does not preclude application of any waiting period applicable to all new participating

employees under the health benefit plan in accor dance with the terms of the MEWA's plan document.

(k) A MEWA shall provide that the insurance benefits applicablefor theindividual or family member shall
be payable with respect to a newly born or adopted child of a covered person. The coverage shall consist of
coverage of injury or sickness, including the necessary care and treatment of medically diagnosed congenital
defectsand birth abnormalities. Coverageshall include, but not belimited to, benefitsfor inpatient or outpatient
expensesarisingfrom medical and dental treatment (includingorthodonticand oral surgery treatment) involved
in the management of birth defectsknown ascleft lip and cleft palate. If payment of a specific premium or fee
isrequired to provide coverage for a child, the policy or contract may requirethat notification of the birth or
adoption and payment of therequired premium or fee must be furnished to the M EWA within thirty-one (31)
days after thedate for birth or adoption in order to have continuous cover age beyond the thirty-one (31) day
period.

(I) Coverage offered by the MEWA shall comply with the following:
(1) Thefederal Women’sHealth and Cancer Rights Act.

(2) Thefederal Mental Health Parity Act.

(3) Thefederal Pregnancy Discrimination Act.

(m) The MEWA shall comply with thefederal Health I nsurance Portability and Accountability Act of 1996.

(n) The MEWA shall provide coverage for the following:

(1) Themedically necessary treatment for diabetes, including medically necessary suppliesand equipment as
ordered in writing by a physician licensed under 1C 25-22.5 or a podiatrist licensed under 1C 25-29, subject
to general provisions of the health benefit plan.



(2) At least one (1) prostate specific antigen test annually for an insured whoisat least fifty (50) years of age
or isyounger than fifty (50) yearsof ageand isat high risk for prostate cancer accordingto the most recent
published guidelines of the American Cancer Society.

(3) Colorectal cancer examinations and laboratory tests for cancer for any nonsymptomatic insured, in
accordance with the current American Cancer Society guideines for a covered individual who is fifty (50)
years of age or lessthan fifty (50) years of age and at high risk for colorectal cancer according to the most
recent published guidelines of the American Cancer Society.

(o) The MEWA shall offer coverage for nonexperimental surgical treatment by a health care provider of
mor bid obesity that hasper sisted for at least five(5) year sand nonsur gical treatment, super vised by aphysician,
hasbeen unsuccessful for at least eighteen (18) consecutivemonths. M orbid obesity meansany of thefollowing:

(1) A weight of at least two (2) timesthe ideal weight for frame, age, height, and gender, as specified in the

1983 Metropalitan Life Insurance tables.

(2) A body massindex of at least thirty-five (35) kilogramsper meter squar ed, with comorbidity or coexisting

medical conditions, such as hypertension, cardiopulmonary conditions, sleep apnea, or diabetes.

(3) A body massindex of at least forty (40) kilograms per meter squar ed without comor bidity.

For purposes of this section, body mass index is equal to weight in kilograms divided by height in meters
squared.

(p) A MEWA may not deny enrollment of a child of a covered individual because the child was born out of
wedlock, thechild isnot claimed asa dependent on the parent’ sfederal incometax return, or thechild doesnot
residewith theparent or inthe MEWA’s servicearea. Whenever achild of anoncustodial parent iseligiblefor
coverage with or covered by the MEWA the MEWA shall do the following:

(1) Provide any information to the custodial parent that is necessary for the child to obtain benefits through

the MEWA.

(2) Permit the custodial parent, or the provider of medical serviceswith the custodial parent’s approval, to

submit claimsfor covered services without the approval of the noncustodial parent.

(3) Make paymentson insurance claims submitted under subdivision (2) directly to the custodial parent, the

provider of the medical services, or the office of Medicaid policy and planning.

(4) When aparent isrequired by acourt or an administrativeorder to providehealth coveragefor achild and

the parent iséligible for family health coverage with the MEWA, the MEWA must do all of the following:

(A) Permit theparent to enroll under thefamily coverage a child whoisotherwiseeligiblefor the coverage,
without regard to any enrollment season restriction.

(B) Enroall achild under thefamily coverage upon application by the child’s custodial parent, the office of
Medicaid policy and planning or a Title1V-D agency whenever a noncustodial parent whoisenrolled fails
to apply for coverage of the child.

(C) The MEWA may not disenroll or eliminate coverage of a child who is otherwise eligible for coverage
unlesstheinsurer isprovided satisfactory written evidencethat the court order or administrative order is
no longer in effect or the child is or will be enrolled in comparable health coverage not later than the
effective date of the disenrollment.

(q) If the MEWA coor dinates benefits, the coor dination of benefits provision must comply with the National
Association of | nsurance Commissioner smodel r egulation on coor dination of benefits. (Department of Insurance;
760 1AC 1-68-4)

760 |AC 1-68-5 Applications
Authority: IC 27-1-34-9
Affected: 1C 27-1-34

Sec.5.(a) AMEWA, initsapplication for cover age, may ask questionsof amedically specific naturethat are
necessary to render a fully informed underwriting determination, based upon sound actuarial principles



concer ning whether to accept or rate a particular risk, subject to the following conditions:

(1) Questionsrelatingtomedical and other factual matter sintendingtoreveal thepossibleexistenceof medical
conditions are permissibleif the applicant has been given an opportunity to provide an explanation for any
affirmative answers given in the application. Questions shall:

(A) berelated to afinite period of time preceding completion of the application;

(B) be specific and aobjective; and

(C) provide the applicant the opportunity to give a detailed explanation.
(2) Noquestionin an application shall bedir ected towar dsdeter miningor designed to establish theapplicant’s
sexual orientation.
(3) Questionsrelating to the applicant having human immunodeficiency virus or having been diagnosed as
having human immunodeficiency virusareper missibleif they arefactual, objective, and designed to establish
the existence of the condition.

(b) An insurer may require a potential insured to submit to any medical tests, at the insurer’s expense, the
purpose of which is to determine infection with human immunodeficiency virus, subject to the following
conditions:

(1) Thetest isnecessary to render afully informed underwriting determination based upon sound actuarial

principles concer ning whether to accept or rate a particular risk.

(2) Whenever an applicant isrequested to take atest to determine human immunodeficiency virusinfection

in connection with an application for insurance, the use of such atest must berevealed to the applicant and

hisor her written consent obtained. No adver se underwriting decision shall be made on the basis of such a

positivetest unless an established test protocol has been followed.

(3) Thefollowingtest protocol isestablished and must bethe basisof an adver seunderwriting deter mination:

(A) Two (2) positive EL1SA tests.
(B) One (1) Western Blot test, which is not negative, must be obtained from the same sample from tests
conducted by a qualified laboratory.

(4) All results of teststo determine human immunodeficiency virusinfection and application responses are

confidential and shall not be shared with anyone other than the applicant, the applicant’ sphysician, and the

insurer’sunderwriting department, except asfollows:

(A) Test resultsand application responses may beshared with underwriting departmentsof affiliatesof the
insurer and reinsurers, who shall besubject toall provisionsof thisruleasif they weretheinsurer towhich
application was originally made.

(B) Test results may be reported to the M edical Information Bureau, Inc., provided that:

() theinsurer will not report that tests of an applicant showed the presence of human immunodeficiency
virus, but only that unspecified test results were abnormal; and

(i) reportsmust usea gener al codethat also cover sresultsof testsfor many diseasesor conditionsthat are
not related to human immunodeficiency virus or acquired immune deficiency syndrome.

(5) Aninsurer may make an underwriting or a rating deter mination based upon questions asked and tests
required pursuant to this subsection, subject to the following conditions:
(A) Sexual orientation may not beused in theunderwriting processor in the determination of insurability.
(B) Insurance support organizations shall be directed by insurersnot to investigate, directly or indirectly,
the sexual orientation of an applicant or a beneficiary.
(C) Neither themarital status, theliving arrangements, the occupation, thegender, themedical history, the
beneficiary designation, nor the zip code or other territorial classification of an applicant may be used to
establish, or aid in establishing, the applicant’ s sexual orientation.
(D) For purposesof rating agroup for health, an insurer may imposeterritorial rates, but only if therates
are based on sound actuarial principlesor arerelated to actual or reasonably anticipated experience.
(E) No adver seunderwriting decision shall be made because medical recordsor areport from an insurance
support organization showsthat the applicant hasdemonstrated concer n about human immunodeficiency



virus by seeking testing or counseling from health care professionals. This subsection does not apply to an
applicant seeking treatment or diagnosisfor a specific condition.

(6) Intheevent aMEWA determinesto accept arisk, it must do sowithout limitationsor exclusions solely of

the coverage for human immunodeficiency virus, acquired immune deficiency syndrome, or a related

condition, asfollows:
(A) No maximum dollar amount of coverage, which islimited solely to human immunodeficiency virus,
acquired immunedeficiency syndrome, or arelated condition, shall beincluded in any policy or certificate.
(B) No exclusion of coverage, which islimited solely to human immunodeficiency virus, acquired immune
deficiency syndrome, or arelated condition, shall beincluded in any policy or certificate.

(Department of Insurance; 760 IAC 1-68-5)

760 | AC 1-68-6 Premium rates
Authority: |C 27-1-34-9
Affected: 1C 27-1-34

Sec. 6. A MEWA may not chargean adjustment to premium ratesfor individual employeesor dependentsfor
health statusrelated factorsor duration of coverage. Any adjustment must be applied uniformly to the rates
charged for all participatingemployeesand dependentsof participating employeesof theemployer. (Department
of Insurance; 760 IAC 1-68-6)

760 |AC 1-68-7 Marketing practices
Authority: IC 27-1-34-9
Affected: 1C 27-1-34

Sec. 7. (@) On request, the MEWA shall provide an employer with a summary of the plans for which the
employer iseligible. All marketing materials shall include the disclosure required by section 14 of thisrule.

(b) Thedepartment may requireperiodicreportsby MEW Asand agentsregar ding health benefit plansissued
by MEWAs. (Department of Insurance; 760 |AC 1-68-7)

760 1AC 1-68-8 Third party administrator
Authority: 1C 27-1-34-9
Affected: 1C 27-1-25; I1C 27-1-34

Sec. 8. (a) If aMEWA entersinto an agreement with athird party administrator to provide administrative,
marketing, or other servicesrelated to the offering of health benefits plansto employersin this state, thethird
party administrator must hold a certificate of registration issued under 1C 27-1-25.

(b) A trusteemay not bean owner, officer, or employeeof theadministrator . (Department of Insurance; 7601AC 1-68-
8)

760 IAC 1-68-9 Filings by multiple employer welfar e arrangement
Authority: 1C 27-1-34-9
Affected: 1C 27-1-34

Sec. 9. (a) Each MEWA shall filethefollowinginfor mation on aquarterly basis, and thefilingisdueforty-five
(45) days after the end of the MEWA’sfiscal quarter:

(1) Quarterly financial statements, including a balance sheet and income statement prepar ed in accor dance

with generally accepted accounting principles signed by an officer of the MEWA.

(2) A list of any employer swho have obtained coveragewith the M EWA duringthepreviousquarter and the

number of their covered employees.

(b) Each MEWA transacting businessin this state shall file an annual report with the commissioner within
ninety (90) days of the end of the MEWA'’sfiscal year. Thereport shall be verified by the oath of the chair of
the board of trustees. The report must summarize the business activities of the trust for the immediately
preceding year and must contain all of the following items:



(1) Management discussion and analysis.
(2) Financial statements audited by a certified public accountant.
(3) An actuarial opinion prepared and certified by a qualified actuary that states:

(A) The MEWA isbeing operated in accordance with sound actuarial principles.

(B) A description and explanation of actuarial assumptions and actuarial methods.

(C) Therecommended level of specific and aggr egate stop-loss insurance the MEWA should maintain.
(4) A statement detailing any modified terms of a plan document along with a certification from thetrustees
that any changes arein compliance with the minimum requirements of thisrule.

(5) If the MEWA has been examined by aregulatory authority, thereport shall:

(A) identify the entity that conducted the examination; and

(B) include a copy of the examination report.

(6) The names and addresses of all participating employers, and thetotal number of covered individuals.

(c) Each filing made with the department shall beaccompanied by thefiling feerequired by section 16 of this
rule. (Department of Insurance; 760 I1AC 1-68-9)

760 | AC 1-68-10 Financial condition
Authority: 1C 27-1-34-9
Affected: I1C 27-1-34

Sec. 10. Each MEWA shall maintain a minimum fund balance of five hundred thousand dollar s ($500,000).
(Department of Insurance; 760 IAC 1-68-10)

760 | AC 1-68-11 Examination
Authority: 1C 27-1-34-9
Affected: I1C 27-1-3.1; IC 27-1-34-6

Sec. 11. (a) Thecommissioner or any person appointed by the commissioner shall havethe power to examine
the affairs of any MEWA and for such purposesshall havefreeaccessto all the books, records, and document
that relatetothebusinessof the plan and may examineunder oath itstrusteesor directors, officers, agents, and
employeesin relation to the affairs, transactions, and conditions of the MEWA.. Expenses of the examination
shall bepaid by theMEWA asprovided in | C 27-1-34-6. Theexamination shall be conducted and in accor dance
with IC 27-1-3.1 and may cover financial or market conduct issues.

(b) Each MEWA must have and maintain a place of business in Indiana and must make available to the
commissioner complete records of its assets, transactions, and affairs in accordance with such methods and
systemsasarecustomary for or suitableto thekind or kinds of businesstransacted. (Department of Insurance;
760 IAC 1-68-11)

760 1AC 1-68-12 Forms
Authority: 1C 27-1-34-9
Affected: I1C 4-21.5; IC 27-1-34

Sec. 12. (a) No participation agreement or contract form, application form, certificate, rider, endor sement,
summary plan description, or other evidence of coverage may beissued unlessthe form, and any subsequent
changesto the form, hasbeen filed with the commissioner. Theform may not be used for thirty (30) days after
thefiling unless the commission gives written approval of the form befor e the expiration of thirty (30) days.

(b) Thecommissioner may, within thirty (30) daysafter thefiling of aform, disapprovetheform if theform:
(1) violates or does not comply with thisrule or any applicable statute;

(2) contains or incor por ates by reference inconsistent, ambiguous, or misleading clauses or exceptions and
conditionsthat deceptively affect therisk proposed to be assumed in the general coverage of the contract;
(3) has any title heading or other indication of its provision that is misleading;

(4) is printed or otherwise reproduced in such manner as to render any material provision of the form
substantially illegible; or



(5) contains any provision that is unfair, inequitable, or encourages misr epresentation.

(c) A disapproval must:
(1) bein writing; and
(2) identify the reason for the denial and provide an opportunity for a hearing on the matter.

(d) Thecommissioner may, after noticeand a hearing, withdraw approval of aform for thereasonsstated in
subsection (b).

(e) Any final order of thecommissioner under thissectionisafinal order and subject tojudicial review under
IC 4-215.

() All filings under this section shall be accompanied by the filing fee required by section 16 of this rule.
(Department of Insurance; 760 IAC 1-68-12)

760 | AC 1-68-13 Enfor cement
Authority: |C 27-1-34-9
Affected: 1C 27-1-34

Sec. 13. (@) The commissioner may deny, suspend, or revoke a certificate of registration if, after notice and
a hearing, the commissioner finds that the MEWA has failed to meet the requirements of this rule or any
applicable statute.

(b) The commissioner shall deny, suspend, or revoke the certificate of registration of a MEWA if the
commissioner finds any of the following exist:
(1) The MEWA has a negative fund balance.
(2) The MEWA hasrefused to:
(A) be examined; or
(B) producethe MEWA'’s accounts, records, and filesfor examination;
or any of the MEWA's officers have refused to give information with respect to the MEWA's affairs to
perform any other legal obligation asto such examination when required by the commissioner.
(3) The MEWA hasfailed to pay afinal judgment rendered against it in court within thirty (30) days.
(4) The MEWA no longer meetstherequirementsfor the authority originally granted.
(Department of Insurance; 760 IAC 1-68-13)

760 | AC 1-68-14 Termination
Authority: 1C 27-1-34-9
Affected: I1C 27-1-34

Sec. 14. IfaMEWA isterminated for any reason, thetrust may not bedissolved until all outstandingfinancial
obligations of the MEWA are paid. The MEWA may retain sufficient funds to provide coverage for an
additional period as the trustees of the MEWA consider prudent. The trustees may purchase additional
insurancefor protection against potential future claims. Any fundsremaining in the MEWA after satisfaction
of all obligationsmust bepaid to participatingemployersor covered employeesin an equitablemanner meeting
with the approval of the commissioner. Written notice of the termination must be provided to each covered
employee, the United States Department of Labor, and the commissioner at least thirty (30) days beforethe
effective date of the termination. (Department of Insurance; 760 IAC 1-68-14)

760 1AC 1-68-15 Liability of participants
Authority: 1C 27-1-34-9
Affected: 1C 27-1-34

Sec. 15. (a) Theliability of each employer participant for the obligations of the MEWA isjoint and several.

(b) Each employer participant has a contingent assessment liability pursuant to this section for payment of



actual losses and expensesincurred while the participation agreement wasin force.

(c) Each participation agreement or contract issued by theM EWA must contain astatement of thecontingent
liability of employer participants. Both the application for participation and the participation agreement must
contain, in contrasting color and not lessthan twelve (12) point type, the statement, “ Thisis a fully assessable
contract. In theevent (the MEWA) isunableto pay itsobligations, participating employerswill berequired to
contribute through an equitable assessment the money necessary to meet any unfulfilled obligations.”.
(Department of Insurance; 760 IAC 1-68-15)

760 | AC 1-68-16 Written notice
Authority: |C 27-1-34-9
Affected: 1C 27-1-34

Sec. 16. (a) A MEWA shall provideto each participating employer thewritten notice, “In the event the plan
or the MEWA does not ultimately pay medical expensesthat are eligible for payment under the plan for any
reason, the participating employer may beliable for those expenses.”.

(b) Every application and coverage form, including certificates of coverage, must contain in not less than
twelve (12) point type the notice, “ Y our coverageisissued by a multiple employer welfare arrangement. The
multiple employer welfare arrangement may not be subject to all of the insurance laws and regulations of
Indiana. Stateinsurance guaranty fundsare not availablefor your multiple employer welfare arrangement.”.
(Department of Insurance; 760 |AC 1-68-16)

760 IAC 1-68-17 Fees
Authority: 1C 27-1-34-9
Affected: 1C 27-1-34

Sec. 17. Thefollowing fees apply to MEWAS:

(1) An applicant shall pay a nonrefundable fee of three hundred fifty dollars ($350) for filing an application

for a certificate of registration.

(2) Each MEWA holding a certificate of registration shall pay an annual internal audit fee of one hundred

dollars ($100).

(3) A feeof fifty dollar s($50) shall accompany thefiling of theannual report required by section 8 of thisrule.

(4) A feeof thirty-five dollars ($35) shall accompany each form filed asrequired by section 10 of thisrule.
(Department of Insurance; 760 IAC 1-68-17)

760 |AC 1-68-18 Fully insured MEWAs
Authority: 1C 27-1-34-9
Affected: 1C 27-1-34

Sec. 18. Thisruledoesnot apply toafully insured MEWA. A fully insured MEWA isaMEWA that provides
benefitstoits participating employees and beneficiariesfor which one hundred percent (100%) of theliability
has been assumed by an insurance company or health maintenance organization holding a certificate of
authority in Indiana. The covered individual must be entitled to make a claim for payment directly to the
insurance company or health maintenance organization. (Department of Insurance; 760 |AC 1-68-18)

760 1AC 1-68-19 Severability
Authority: 1C 27-1-34-9
Affected: IC 27-1-34

Sec. 19. If any section or portion of a section of thisrule or itsapplicability to any person or circumstanceis
held invalid by a court, the remainder of the rule or the applicability of the provision to other persons or
circumstances shall not be affected. (Department of Insurance; 760 I1AC 1-68-19)

Notice of Public Hearing



Under IC 4-22-2-24, notice is hereby given that on November 26, 2002 at 10:00 a.m., at the Department of
Insurance, 311 West Washington Street, Suite 300, Indianapolis, Indianathe Department of I nsurancewill holdapublic
hearing on a proposed ruleregarding requirementsfor multiple employer welfare arrangementsto obtain a certificate
of registration, including reinsurance requirements, reserve levels, deposits, financial reporting, fidelity bonds, and
operation of a multiple employer welfare arrangement, and to otherwise implement IC 27-1-34. Copies are available
at the Web site for the Department of Insurance at www.state.in.us/idoi. Copies of these rules are now on file at the
Department of Insurance, 311 West Washington Sreet, Suite 300 and Legidlative Services Agency, One North Capitol,
Suite 325, Indianapolis, Indiana and are open for public inspection.

Sally McCarty
Commissioner
Department of Insurance



